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Paper	presented	at	Australian	Guardianship	and	Administration	Council	(AGAC)	
2016	National	Conference,	Sydney	17	to	18	October	
“Reflecting	Will	and	Preference	in	Decision	Making”	

Making	decisions	on	reproductive	and	sexual	
health	for	and	by	women	with	impaired	

decision	making	capacity	
Speaker:	Julia	Duffy,	Deputy	Public	Guardian	(Qld)	

Introduction	
I	was	aware	when	I	chose	this	topic	–	and	am	still	aware	–	of	its	potentially	controversial	nature.	The	
issue	is	filled	with	historical,	social,	ethical	and	legal	sensitivities	and	complexities.	This	paper	
reaches	no	firm	conclusions	but	what	it	does	intend	to	do,	is	put	on	the	table	and	for	discussion	
what	I	consider	to	be	a	very	fundamental,	important	and	often	neglected	issue	for	women	with	
disabilities,	especially	for	those	with	cognitive	impairments,	however	derived.	

In	this	presentation	I	start	by	looking	at	some	not	uncommon	scenarios	for	our	clients	at	the	Office	
of	the	Public	Guardian.	I	then	frame	reproductive	and	sexual	health	rights	in	the	context	of	
international	and	domestic	human	rights	obligations.	I	have	then	looked	at	the	very	few	published	
decisions	(which	we	have	been	able	to	find)	of	tribunals	and	courts	relating	to	decision	making	on	
contraception	for	and	by	women	with	impaired	decision	making	capacity	and	determine	what	we	
can	learn	from	them.	I	want	to	make	clear	at	the	start	that	outside	the	ambit	of	my	presentation	is	
any	consideration	of	decision	making	around	sterilisation	of	women	with	impaired	capacity	and/or	
termination	of	pregnancies.	

Some	not	uncommon	scenarios	
So	first,	what	are	the	scenarios	we	see?	

The	first	scenario	is	what	I	would	call	a	relatively	“easy”	one	for	us	as	guardians,	in	as	much	as	few	
people,	or	at	least	few	courts,	would	argue	with	the	outcome.	

A	26	year	old	woman	Lee,	has	an	intellectual	disability	and	has	been	found	by	the	tribunal	to	have	
impaired	decision	making	capacity	for	decisions	about	her	own	health.	The	Public	Guardian	is	
therefore	appointed	as	a	guardian	for	a	health	care	decision.	Lee’s	health	provider	recommended	a	
depo	provera	injection	for	contraception	purposes.	

The	basis	of	this	recommendation	was	that	Lee	had	a	history	of	cardiac	problems.	She	had	recently	
had	a	child	and	the	medical	experts	were	of	the	strong	view	that	further	child	birth	would	place	an	
unacceptable	risk	and	strain	on	Lee’s	heart.	

What	made	this	decision	even	more	straight	forward	was	that	Lee	was	supported	by	the	guardian	in	
arriving	at	a	basic	understanding	of	why	the	contraceptive	was	considered	necessary	and	she	did	not	
object	to	the	contraception.	This	was	probably	a	case	of	supported	decision	making	at	its	best.	

The	second	scenario	is	not	so	straight	forward.	A	29	year	old	woman,	Maria,	has	impaired	decision	
making	capacity	with	a	dual	diagnosis	of	intellectual	disability	and	mental	illness.	On	the	basis	of	the	
evidence	before	the	tribunal	a	plenary	appointment	is	made	to	the	Public	Guardian.	The	mental	
illness	is	of	such	severity	that	at	this	time,	Maria	is	subject	to	an	involuntary	treatment	order	under	
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the	Mental	Health	Act	2000	(Qld)	and	under	this	order	is	placed	in	an	authorised	mental	health	
facility	for	treatment.	

Maria	has	a	de	facto	partner	James	and	there	are	various	allegations	of	domestic	violence	by	James	
against	Maria	but	also	by	Maria	against	James.	These	legal	issues	are	ongoing.	

While	in	the	mental	health	facility,	Maria’s	behaviour	is	sexually	disinhibited.	She	is	not	infrequently	
seen	walking	around	the	facility	in	her	underwear	and	on	occasion	in	bed	with	male	patients	
(without	any	evidence	or	suggestion	of	coercion	by	the	men).	Throughout	all	of	this	Maria	has	
delusions	that	she	is	pregnant,	at	times	indicates	a	desire	to	be	pregnant	and	absolutely	objects	to	
contraception.	Not	surprisingly	she	becomes	pregnant	while	in	the	facility.	A	crisis	erupts	as	James	
refuses	to	believe	he	is	not	the	father	and	he	becomes	aggressive	to	all	the	health	providers,	to	the	
Public	Guardian	and	eventually	to	Maria.	At	some	stage	in	all	of	this	a	notification	is	made	to	the	
Department	of	Child	Safety	and	the	baby	once	born	is	very	soon	in	care	of	the	State.	Given	Maria’s	
level	of	disability,	her	chronic	history	of	mental	illness	and	her	vulnerability	to	exploitation	by	her	
partners,	the	chances	of	reunification	with	the	baby	would	seem	to	be	low.	

Our	guardians	work	tirelessly	and	diligently	on	files	such	as	this	–	but	as	all	good	practitioners	do	–	
we	ask	ourselves	questions	as	to	what	we	could	have	done	better,	and	part	of	this	needs	to	be	our	
practices	around	decision	making	for	contraception.	

The	third	scenario	is	really	a	more	acute	development	of	that	second	one.	In	the	third	scenario	a	
young	woman	Caitlin	at	29	becomes	pregnant	also	while	in	a	mental	health	facility.	She	has	a	history	
of	treatment	resistant	schizophrenia	with	psychotic	episodes.	Her	social	worker	makes	an	
application	to	the	tribunal	for	an	order	for	termination	of	the	pregnancy	on	the	grounds	that	it	
presents	a	significant	danger	to	her	health.	Caitlin	asserts	that	it	is	her	human	right	to	have	a	baby.	
There	is	clear	evidence	that	a	termination	would	instigate	a	major	depression.	However	there	is	also	
evidence	that	Caitlin	is	threatening	to	harm	the	baby	once	born,	although	the	nature	of	such	threats	
also	indicate	that	they	are	the	product	of	delusions.	

Not	surprisingly	the	tribunal	did	not	order	a	termination	of	pregnancy	for	Caitlin.	The	pregnancy	is	
proceeding.	The	evidence	is	that	Caitlin	would	probably	need	to	be	subject	to	an	electro	convulsive	
therapy	regime	in	late	stages	of	pregnancy.	Evidence	is	presented	that	this	has	only	ever	been	done	
in	Australia	on	a	handful	of	occasions.	

As	I	said,	decision	making	around	termination	of	pregnancy	is	outside	the	scope	of	this	presentation.	
But	the	question	hovers	as	to	what	if	anything	could	or	should	(or	could	not	and	should	not)	have	
been	done	sooner	and	better	for	Caitlin	at	the	preventative	stage	of	contraception.	

UN	Convention	on	the	Rights	of	Persons	with	Disabilities	
So	what	is	our	human	rights	framework	for	these	decisions	around	contraception	and	reproductive	
health?	

Article	23	of	the	UN	Convention	the	Rights	of	Persons	with	Disabilities	(“the	Convention”)	–	“Respect	
for	home	and	family”	-	is	a	good	place	to	start.	Article	23	provides	for	the	elimination	of	
discrimination	against	persons	with	disabilities	in	all	matters	relating	to	marriage,	family	and	
relationships	so	that	adults	with	disabilities	have	the	right	to	found	a	family.	It	specifically	provides	
that	they	have	the	right	to	retain	their	fertility	on	an	equal	basis	with	others.	It	further	provides	that	
adults	with	disabilities	also	have	the	clear	right	to	decide	on	the	number	and	spacing	of	children	and	
to	have	access	to	age-appropriate	information,	and	reproductive	and	family	planning	education	so	
that	they	are	able	to	effectively	exercise	these	rights.	

But	one	challenge	for	us,	and	in	particular	for	our	clients	with	cognitive	disabilities	however	derived,	
is	how	do	these	rights	interact	with	and	balance	against	other	rights,	and	how	will	they	be	given	
effect	to	in	practice?	
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Article	6	of	the	Convention	recognises	that	women	and	girls	with	disabilities	are	subject	to	multiple	
discriminations.	It	provides	that	states	must	therefore	take	measures	to	ensure	the	full	and	equal	
enjoyment	by	women	of	all	human	rights	and	fundamental	freedoms.	States	must	take	all	
appropriate	measures	to	ensure	the	full	development,	advancement	and	empowerment	of	women	
so	they	can	exercise	all	of	the	rights	set	out	in	the	Convention.	Like	all	human	rights	conventions,	it	
asserts	the	indivisibility	of	all	the	rights	in	that	Convention	and	in	others.	

Article	12	we	all	know	well.	It	provides	that	persons	with	disabilities	enjoy	legal	capacity	on	an	equal	
basis	with	others	and	also	that	states	shall	take	appropriate	measures	to	provide	access	by	persons	
with	disabilities	to	the	support	they	require	in	exercising	legal	capacity.	

Ethical,	legal	and	social	tensions	
So	these	potentially	competing	rights	create	and	reflect	the	ethical,	legal	and	social	tensions	in	our	
roles	as	decision	makers	or	supporters.	

No	one	here	would	deny	that	the	right	to	autonomy	reflected	in	article	12	is	one	of	the	most	
important	rights	and	one	which	has	perhaps	been	least	realised	for	adults	with	cognitive	disabilities.	
We	are	all	here	at	this	conference	struggling	with	what	article	12	means	in	practice,	in	particular	in	a	
world	where	there	is	still	significant	structural	discrimination	against	people	with	disabilities	and	
indeed	against	women.	

The	Convention	recognises	in	article	23	that	women	are	situated	differently	from	men	when	it	
comes	to	multiple	structural	discriminations.	Most	of	us	would	agree	that	ready	access	to	effective	
contraception	has	been	fundamental	in	the	last	50	years	in	women	overcoming	these	structural	
discriminations.	It	has	been	pivotal	in	advancing	the	autonomy	of	individual	women,	improving	
women’s	access	to	employment,	increasing	their	involvement	in	public	life	and	increasing	their	
control	over	their	personal	relationships.	

And	yet,	women	with	disabilities	are	much	more	likely	to	be	subject	to	sexual	abuse	than	other	
women	in	the	community.	While	the	statistics	are	often	hidden,	some	commentators	say	that		
90	per	cent	of	intellectually	disabled	women	in	Australia	have	been	sexually	abused.	Contraception	
can	be	used	to	mask	abuse	–	can	become	a	way	of	hiding	it	and	not	having	to	deal	with	it.	It	is	also	
often	said	to	potentially	encourage	abuse	–	that	is,	that	male	perpetrators	are	more	likely	to	target	a	
woman	if	they	know	that	she	cannot	get	pregnant.	Given	their	vulnerabilities,	as	guardians	and	
supporters	we	need	to	have	protective	measures	around	these	women,	and	it	is	clear	that	these	
measures	must	include	access	to	information	about	and	understanding	of	sexual	and	reproductive	
health	and	of	contraceptive	choices.	

Women	with	cognitive	disabilities,	however	acquired,	are	also	we	know	more	likely	to	have	their	
children	taken	into	State	care	as	newborns.	Our	offices	work	hard	with	departments	of	child	safety	
around	Australia	to	make	sure	that	parents	with	disabilities	are	given	the	supports	they	need	to	look	
after	their	own	children.	But	the	reality	is	that	women	with	intellectual	disabilities	continue	to	have	
their	children	taken	into	care	at	an	unacceptably	high	rate.	

And	then	there	is	the	real	elephant	in	the	room	–	the	context	and	history	of	twentieth	century	social	
engineering	which	had	at	its	foundation	the	iniquitous	assumption	that	lives	of	persons	with	
disabilities	are	less	valued	than	other	lives.	If	our	clients	are	supported	or	encouraged	to	accept	
contraception	then	are	we	implicated	as	perpetrators	of	unacceptable	discrimination?	Or	are	we	
rather	placing	our	female	clients	on	an	equal	playing	field	so	that	they	have	the	same	choices	and	
outcomes	in	life	as	other	women,	when	it	comes	to	work,	public	life	and	private	relationships?	

So	in	the	face	of	all	of	these	complexities,	including	our	obligation	under	article	6	of	the	Convention	
to	recognise	existing	structural	discriminations	against	women	when	upholding	the	whole	gamut	of	
human	rights	obligations	-	is	there	any	role	for	substitute	decision	making	in	the	area	of	
contraception?	And	if	so,	what	are	or	would	be	the	parameters	around	this?	
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I	asked	my	legal	officers	to	do	some	research	and	this	is	what	they	found.	

What	do	the	cases	say?	
There	are	very	few	published	decisions	in	this	area.	Having	looked	at	the	decisions	available,	I	would	
suggest	that	this	is	not	because	the	question	is	not	a	critical	one.	I	would	suggest	that	it	is	because	
everyone	from	guardians,	to	doctors,	to	social	workers	to	courts	are	struggling	with	these	very	
important	issues.	

Re:	AB	[2005]	Western	Australian	Guardianship	and	Administration	Board	
There	is	a	2005	decision	of	the	Western	Australian	Guardianship	and	Administration	Board,	
constituted	by	three	members.1	The	adult	whom	we	shall	call	Anne,	had	been	an	involuntary	
inpatient	detained	in	a	mental	health	facility	but	at	the	time	of	the	application	she	was	on	a	
community	treatment	order.	Immediately	prior	to	her	discharge	from	hospital	she	had	had	a	three	
year	contraceptive	implant	inserted	in	her	arm.	

	A	case	worker	applied	for	Anne’s	parents	to	be	appointed	as	limited	guardians	for	the	sole	purpose	
of	consenting	to	administration	of	contraception	treatment	to	prevent	pregnancy.	By	the	time	of	the	
hearing	the	parents	no	longer	felt	able	to	take	on	this	role	and	the	application	went	ahead	on	the	
basis	that	if	a	guardian	were	to	be	appointed	it	would	be	the	Public	Advocate.	The	Public	Advocate	
began	by	expressing	doubt	as	to	the	efficacy	of	any	order	given	Anne’s	refusal	to	submit	to	
contraceptive	treatment.	Issues	were	raised	about	Anne’s	capacity	both	at	the	time	of	the	implanon	
procedure	and	at	the	time	of	the	hearing.	

	I	note	in	this	respect	that	the	Western	Australian	legislation	has	a	very	different	test	for	capacity	
from	that	in	Queensland.	In	Western	Australia	there	is	of	course	a	presumption	of	capacity.2	A	
guardian	can	be	appointed	if	a	person	is	not	capable	of	“looking	after	his	[sic]	health	and	safety,	
unable	to	make	reasonable	judgements	in	respect	of	matters	relating	to	his	[sic]	person	or	in	need	of	
oversight	care	or	control	in	the	interests	of	his	[sic]	own	health	and	safety	or	for	the	protection	of	
others.”3	This	contrasts	with	the	test	in	the	Queensland	legislation	which	provides	that	capacity	for	a	
person	means	“the	person	is	capable	of	–	(a)	understanding	the	nature	and	effect	of	decisions	about	
the	matter;	and	(b)	freely	and	voluntarily	making	decisions	about	the	matter;	and	(c)	communicating	
the	decisions	in	some	way.”4	

The	Chief	Psychiatrist	was	of	the	view	that	contraception	treatment	could	not	be	enforced	via	an	
involuntary	treatment	order	under	the	Mental	Health	Act	1996	(WA).	His	view	was	that	it	is	not	
appropriate	and	not	consistent	with	community	expectations	that	contraception	should	be	enforced	
as	part	of	mental	health	treatment.	He	also	said	that	from	a	medical	perspective	contraception	by	
depo	injection	or	implant	could	not	be	seen	as	psychiatric	treatment	as	it	would	treat	the	
consequences	of	her	behaviour	and	not	the	disorder	itself.	This	was	despite	evidence	presented	that	
“part	of	Jane’s	psychotic	behaviour	was	a	drive	to	become	pregnant”	and	that	she	exhibited	
“sexually	provocative	behaviour”	to	achieve	this	goal.	Jane	suffered	from	Schizoaffective	Disorder	
complicated	by	substance	abuse	(there	was	no	underlying	intellectual	disability).	The	social	worker’s	
application	was	made	on	the	basis	that	the	guardianship	appointment	for	contraception	would	only	
be	needed	until	her	mental	health	stabilised	and	she	had	the	insight	to	make	an	informed	decision	
about	falling	pregnant	or	not.	There	was	medical	evidence	that	“pregnancy	would	be	a	
contraindication	to	her	current	medications	which	are	urgently	needed.”	

																																																													
1	Re:	AB	[2005]	Western	Australian	Guardianship	and	Administration	Board,	14	June	
2	Guardianship	and	Administration	Act	1990	(WA)	s.4(3)	
3	Guardianship	and	Administration	Act	1990	(WA)	ss.4(3)	and	43(1)	
4	Guardianship	and	Administration	Act	2000	(Qld)	Schedule	4	Dictionary	definition	of	“capacity”	
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In	regard	to	the	insertion	of	the	implanon	the	judgement	says	that	she	was	said	to	have	“consented”	
to	the	implanon	prior	to	discharge,	but	that	she	now	had	an	appointment	with	a	GP	for	its	removal.	
Anne	was	currently	working	as	a	sex	worker	at	the	time	of	hearing,	had	breached	her	community	
treatment	order	and	was	still	extremely	unwell.	

The	Board	found	that	Anne	was	not	competent	to	make	reasonable	judgements	concerning	the	
question	of	her	contraception.	The	Board	further	had	reservations	about	whether	she	actually	gave	
free	and	informed	consent	to	the	insertion	of	the	implanon	or	whether	it	was	forced	upon	her	as	a	
condition	of	discharge.	The	Board	was	satisfied	that	Anne	was	a	person	for	whom	a	guardianship	
order	could	be	made.	It	then	went	on	to	make	a	finding	on	less	restrictive	options	–	that	Anne	would	
not	reliably	use	condoms,	would	not	take	oral	contraception	and	would	not	consent	to	a	depo	
provera	injection.	The	Board	found	that	contraception	treatment	was	clearly	part	of	medical	
treatment	but	that	it	may	not	be	medical	treatment	for	the	purposes	of	the	Mental	Health	Act	1996	
(WA)	noting	the	Chief	Psychiatrist’s	view	that	it	should	not	be	enforced	as	part	of	a	community	
treatment	order	under	that	Act.	The	Board	also	found	that	Anne’s	parents	did	not	wish	to	be	
responsible	for	her	decisions	regarding	contraception.	

The	Public	Advocate	submitted	that	in	the	absence	of	Anne’s	cooperation,	and	in	the	absence	of	any	
coercive	mechanism	available	to	a	guardian	(such	as	exists	under	the	Mental	Health	Act	1996),	a	
guardian	cannot	achieve	contraception	but	the	Public	Advocate	refrained	from	making	a	
recommendation	against	appointment.	The	Public	Advocate	argued	that	“discussion,	persuasion,	
cajoling	and	counselling	so	as	to	achieve	a	change	of	mind	on	the	part	of	Anne	are	things	that	could	
be	done	by	her	family	and	those	charged	with	her	care	and	that	to	appoint	a	guardian	just	for	this	
purpose	is	not	a	sufficient	reason	for	an	order.”	

The	view	of	the	Board	was	that	all	that	can	be	done	in	an	attempt	to	prevent	pregnancy	at	this	time	
should	be	done.	The	Board	seemed	to	say	that	if	despite	her	incapacity	her	expressed	opposition	to	
contraception	decreases	then	a	guardian	may	be	able	to	make	a	decision	for	contraceptive	
treatment	and	effectively	implement	it	without	force.	The	Board	said	she	would	also	need	someone	
to	speak	on	her	behalf	with	the	treating	team	to	look	at	the	options	for	contraceptive	treatment	and	
to	advocate	for	her	in	this	regard.	Interestingly	too,	the	Board	suggests	that	the	guardian	may	be	
able	to	negotiate	with	the	Chief	Psychiatrist	for	depo	provera	being	administered	with	the	consent	
of	the	guardian	(and	therefore	lawfully	even	against	Anne’s	wishes)	at	the	same	time	as	the	depo	
antipsychotic	medication	was	to	be	administered.	In	other	words,	there	seemed	to	be	discussions	as	
to	whether	even	though	the	contraception	wasn’t	considered	psychiatric	treatment,	perhaps	it	could	
be	administered	at	the	same	time	as	the	anti-psychotics.	The	Board	admitted	that	this	solution	
didn’t	look	likely.	

The	Board	concluded	that	it	would	be	in	the	best	interests	of	Anne	to	appoint	the	Public	Advocate	as	
a	limited	guardian	for	12	months	for	the	purpose	of	“consenting	to	the	administration	of	
contraceptive	treatment	to	AB.”	Interestingly	the	order	was	for	the	purpose	of	“consenting”	to	
contraception,	the	Board	having	found	on	the	basis	of	all	submissions	that	were	in	agreement	that	it	
would	be	in	the	best	interests	of	Anne	not	to	fall	pregnant	at	this	time	and	that	contraception	was	
required	to	achieve	that.	

AS	and	AA	[2007]	Western	Australian	State	Administrative	Tribunal	54	
The	next	2007	decision	is	also	from	Western	Australia	but	this	time	from	the	Tribunal	sitting	with	
three	members.	A	30	year	old	woman	whom	we	will	call	Amanda	is	diagnosed	with	an	intellectual	
disability	and	a	mental	illness	being	a	psychotic	disorder.	Amanda	was	reported	to	be	at	risk	of	abuse	
and	exploitation.	A	mental	health	service	made	the	application	for	guardianship	but	the	Public	
Advocate	opposed	it	on	the	basis	that	Amanda’s	father	was	better	positioned	to	support	her	and	
noted	that	it	was	questionable	whether	the	guardian	could	enforce	any	decisions	made.	

The	tribunal	found	that	Amanda’s	needs	were	significant	and	that	it	was	beyond	the	capacity	of	her	
parents	to	deal	with	all	of	her	issues.	Amanda	was	under	a	community	treatment	order	under	the	
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Mental	Health	Act	1996	(WA)	to	ensure	that	she	took	her	anti-psychotic	medication.	The	tribunal	
found	that	Amanda	lacked	capacity	because	she	was	incapable	of	looking	after	her	own	health	and	
safety	and	was	in	need	of	oversight	care	and	control.	She	had	been	evicted	from	accommodation,	
there	was	a	lack	of	available	and	appropriate	services	for	her	and	she	was	at	risk	of	abuse	and	
neglect.	

The	tribunal	considered	the	Public	Advocate’s	position	and	found	that	it	had	incorrectly	conflated	
the	question	of	the	need	for	a	guardian	with	the	separate	issue	of	whether	the	guardian	faced	
difficulties	or	impossibilities	in	undertaking	that	role	effectively.	But	the	tribunal	found	that	
guardianship	includes	making	inquiries,	obtaining	information,	seeking	assistance,	marshalling	
services	or	making	submissions	on	behalf	of	the	represented	person	as	well	as	being	the	voice	with	
legal	standing	to	assert	her	best	interests.	The	question	to	be	decided	was	whether	there	was	a	need	
for	legal	authority	to	act	on	behalf	of	the	person	with	disability.	

The	tribunal	found	that	there	was	not	an	aspect	of	Amanda’s	life	which	did	not	require	intervention,	
including	contraception,	so	the	tribunal	made	a	12	month	order	for	plenary	guardianship.	Amanda’s	
father	had	already	accepted	an	appointment	as	administrator.	

A	Local	Authority	v	Mrs	A	and	Mr	A	[2010)	EWHC	1549	(Fam)	
Finally,	the	third	judgement	we	found	was	from	the	United	Kingdom.	In	this	case	a	Local	Authority	
applied	for	declarations	that	Mrs	A,	a	29	year	old	married	woman	(a)	lacked	capacity	to	decide	to	
use	or	not	use	contraception	and	(b)	that	it	would	be	in	Mrs	A’s	best	interests	to	receive	
contraception	“subject	to	her	consent.”	(The	judge	later	discusses	the	contradiction	in	this	part	of	
the	wording	of	the	application).	Mr	A	and	Mrs	A	maintained	that	Mrs	A	had	capacity.	Both	Mrs	A	and	
Mr	A	have	been	diagnosed	with	intellectual	disabilities.	The	test	for	capacity	in	the	United	Kingdom	
is	different	again	from	those	in	Western	Australia	and	Queensland.	The	test	under	the	Mental	
Capacity	Act	2005	(UK)	provides	that:	

“a	person	lacks	capacity	in	relation	to	a	matter	if	at	the	material	time	he	[sic]	is	unable	to	
make	a	decision	for	himself	in	relation	to	the	matter	because	of	an	impairment	of,	or	
disturbance	in	the	functioning	of,	the	mind	or	brain.”5	

It	was	found	that	Mrs	A	did	satisfy	the	latter	part	of	the	test	for	incapacity	in	that	she	had	an	
intellectual	disability	since	birth.	

Mrs	A	was	29	years	old	and	had	two	children	by	two	different	fathers	both	of	whom	were	removed	
from	her	at	birth	and	adopted.	The	judgement	states	that	the	first	father	was	an	asylum	seeker.	
Subsequent	to	this,	Mrs	A	had	been	placed	on	a	guardianship	order	because	it	was	found	that	she	
lacked	the	mental	capacity	to	make	an	informed	and	thought-through	decision	as	to	her	best	
interests	in	relation	to	residential	care	or	independent	living.	

When	Mrs	A	met	Mr	A	she	was	taking	a	monthly	injection	of	depo	provera.	Later,	she	started	to	
refuse	her	injection.	The	submission	from	the	social	worker	was	that	this	refusal	was	not	truly	
voluntary	but	a	direct	result	of	the	behaviour	of	Mr	A	who	wanted	to	start	a	family.	Mrs	A	had	told	
friends	and	workers	at	college	that	Mr	A	was	hitting	her.	His	Honour	specifically	found	that	any	
evidence	as	to	the	understanding	or	otherwise	of	Mrs	A	or	Mr	A	to	effectively	and	safety	parent	a	
child	was	not	relevant	to	the	immediate	issue	of	capacity	to	understand	the	effects	of	contraception.	
He	concluded	that	the	test	for	capacity	should	be	applied	to	ascertain	the	woman’s	ability	to	
understand	and	weigh	up	the:	

																																																													
5	Section	2.	An	“inability	to	make	decisions”	is	defined	in	section	3	as	meaning	a	person	is	unable:	“(a)	to	understand	the	
information	relevant	to	the	decision,	(b)	to	retain	that	information,	or	(c)	to	use	or	weigh	that	information	as	part	of	the	
process	of	making	the	decision…”	
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“…immediate	medical	issues	surrounding	contraceptive	treatment…,	including:	
(i) The	reason	for	contraception	and	what	it	does	(which	includes	the	likelihood	of	

pregnancy	if	it	is	not	in	use	during	sexual	intercourse);	
(ii) The	types	available	and	how	each	is	used;	
(iii) The	advantages	and	disadvantages	of	each	type;	
(iv) The	possible	side-effects	of	each	and	how	they	can	be	dealt	with;	
(v) How	easily	each	type	can	be	changed;	and	
(vi) The	generally	accepted	effectiveness	of	each.”	

But	a	key	issue	considered	by	the	Court	was	whether	Mr	A	placed	Mrs	A	under	so	much	pressure	to	
refuse	contraception	that	her	capacity	was	impaired	and/or	that	she	was	unable	to	exercise	her	free	
will	in	making	the	decision	herself.	

The	Court	of	Protection	found	that:	

“I	am	satisfied	that	her	decision	not	to	continue	taking	contraception	is	not	the	product	of	
her	own	free	will,	in	this	respect…she	is	unable	to	weigh	up	the	pros	and	cons	of	
contraception	because	of	the	coercive	pressure	under	which	she	has	been	placed	both	
intentionally	and	unconsciously	by	Mr	A	…For	these	reasons,	I	am	in	no	doubt	that	Mrs	A	
presently	lacks	capacity	to	take	a	decision	for	herself	about	contraception.”	

However,	Justice	Munby	refrained	from	making	an	order	for	an	appointment	of	a	guardian	for	
contraception.	His	Honour	said	that:	

“The	court	must	be	careful	to	ensure	that,	in	rescuing	a	vulnerable	adult	from	one	type	of	
abuse	[i.e.	duress	by	her	partner	Mr	A],	it	does	not	expose	her	to	the	risk	of	treatment	at	the	
hands	of	the	state	which,	however	well	intentioned,	can	itself	end	up	being	abusive	of	her	
dignity,	her	happiness	and	indeed	her	human	rights.”	

The	Court	found	that	this	was	a	sensitive	issue	with	unsatisfactory	solutions.	If	a	court	order	were	
made	for	Mrs	A	to	receive	contraception,	this	would	be	without	her	consent	and	necessitate	physical	
coercion	which	would	raise	profound	questions	about	state	intervention	in	private	and	family	life.	If	
Mrs	A	consented	to	contraception	a	court	order	would	not	be	necessary.	

He	concluded	that	he	did	not	see	that	any	order	could	be	justified	at	that	point	about	contraception.	
Such	an	order	could	only	be	made	on	the	basis	of	a	“gut	feeling”	that	it	would	be	kinder	to	Mr	and	
Mrs	A	if	Mrs	A	were	to	use	it,	and	that	was	not	an	acceptable	approach.	

His	Honour	further	found	that	Mr	A	had	not	been	included	in	any	ability-appropriate	discussion	or	
help	on	contraceptive	issues	and	that	there	needed	to	be	an	attempt	for	them	to	have	therapeutic	
counselling	as	a	couple.	“I	do	not	propose	therefore	to	make	any	order	about	Mrs	A’s	best	interests	
at	this	stage.	If	she	were	to	become	pregnant,	so	be	it.”	

What	can	we	learn	from	the	cases?	
Well,	first	we	are	dealing	with	different	tests	of	capacity	in	the	different	jurisdictions,	and	that	in	
many	respects	could	be	the	whole	subject	of	another	paper	on	another	day.	But	interestingly	for	
Queensland,	we	have	as	one	of	the	limbs	in	our	test	for	capacity	that	the	adult	must	be	capable	of	
freely	and	voluntarily	making	decisions.	So	in	cases	of	contraception	but	also	more	widely,	domestic	
violence	could	be	seen	as	vitiating	capacity	and	consent,	depending	on	the	circumstances.	

In	Western	Australia,	the	test	relates	to	capacity	to	look	after	her	own	health	and	safety	or	unable	to	
make	reasonable	judgments	in	personal	matters.	In	many	respects	this	seems	wider	than	in	
Queensland	where	the	two	other	limbs	of	the	test	relate	to	understanding	the	nature	and	effect	of	
decisions	and	communicating	them	in	some	way.	In	the	United	Kingdom	the	test	also	includes	the	
ability	to	understand	information,	retain	it	and	use	or	weigh	it	and	communicate	the	decision	in	
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some	way.	The	United	Kingdom	test	does	not	refer	to	freely	and	voluntarily	making	decisions	and	
yet	the	judge	effectively	implied	this	test	into	the	wording	of	the	United	Kingdom	legislation.	

It	would	be	interesting	to	conduct	a	closer	examination	of	the	implications	in	this	context	of	the	
different	statutory	tests	for	capacity.	On	the	other	hand,	the	judgements	seem	to	indicate	that	this	is	
not	an	area	of	black	letter	law.	It	is	clearly	an	area	where	social	and	community	ethics	and	
judgements	and	expectations	are	at	the	forefront	of	consideration.	

In	conclusion	
I	should	of	course	note	that	none	of	these	judgements	are	binding	in	our	jurisdictions	except	
arguably	the	decision	of	the	Western	Australian	Tribunal	in	that	State.	But	to	the	extent	that	other	
courts	or	decision	makers	may	have	regard	to	then,	they	potentially	indicate	that:	

- A	person	can	lack	capacity	due	to	coercion	of	a	partner	

- A	court	may	be	more	likely	to	find	lack	of	decision	making	capacity	for	contraception	when	a	
woman	suffers	from	serious	mental	health	issues	

- Psychiatrists	are	not	willing	to	prescribe	or	administer	contraception	as	part	of	involuntary	
treatment	under	mental	health	legislation	

- There	are	practical	problems	and	human	rights	issues	relating	to	liberty	and	security	of	the	
person	should	guardians	agree	to	contraception	in	the	face	of	opposition	by	the	woman	

- But	courts	and	tribunals	will	not	shy	away	from	appointing	public	guardians	for	the	sole	
reason	that	a	decision	in	the	face	of	a	woman’s	objection	could	not	be	enforced.	Indeed	they	
emphasise	that	guardians	can	provide	important	and	necessary	advocacy	and	support.	

- The	cases	tend	to	categorise	contraception	treatment	as	relating	to	health	care	and	not	to	
personal	matters	more	broadly.	This	may	mean	that	statutory	health	attorneys	or	
“responsible	persons”6	as	they	are	called	in	some	jurisdictions,	are	able	to	make	these	
decisions	without	having	been	appointed	by	a	tribunal.	
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