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The Honourable Jarrod Bleijie MP 

Attorney-General and Minister for Justice 

State Law Building  

Brisbane Qld 4000 

 

31 October 2014 

 

 

 

 

Dear Attorney, 

 

It is my pleasure to present to you the Adult Guardian’s fifteenth—and final—annual report for the financial year 

ended 30 June 2014. 

 

The report is made in accordance with the requirements of section 206 of the Guardianship and Administration Act 

2000. 

 

The report details the work of the office during the year and gives a statistical and descriptive overview of the 

discharge of the Adult Guardian’s statutory responsibilities in protecting the rights and interests of adults with 

impaired capacity. 

 

Yours sincerely, 

 

 
Kevin Martin 

Adult Guardian 
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Adult Guardian’s review 2013-2014 

The Office of the Adult Guardian of Queensland was established under the Powers of Attorney Act 1998 and 

commenced operations as from 1 July 1998.  

The Office of the Adult Guardian of Queensland ceased operations as of the 30 June 2014 with its activities 

being absorbed into the new Office of the Public Guardian which was established on 1 July 2014 under the 

Public Guardian Act 2014. 

This report therefore covers the last year of operations of the Adult Guardian of Queensland. 

The establishment of the Office of the Adult Guardian was an important element of the reform of the 

Guardianship regime of Queensland which occurred following a comprehensive review of the Queensland 

position by the Queensland Law Reform Commission. This reform process resulted in the adoption in 

Queensland of most of the suite of policy reforms that had been implemented in the Western World from 

the 1970’s onwards whereby the philosophy of detention Guardianship—detaining those persons suffering 

from intellectual disability and /or mental illness in large scale [often government run] institutions—was 

replaced by a philosophy of community living and real respect for the inherent rights of all persons as human 

beings no matter what conditions might afflict them. 

Through legislation such as the Powers of Attorney Act 1998 and the Guardianship and Administration Act 

2000 Queensland legislation reflected the commonly accepted standards reflected in the laws of all 

Australian jurisdictions. 

In 2010 the Queensland Law Reform Commission completed a comprehensive review of the operations of 

existing Queensland legislation and made significant recommendations for updating such legislation and 

making it more efficient. In addition the QLRC recommended reflecting in the Queensland legislation the 

latest International Statement on rights of individuals contained in the United Nations Convention on the 

Rights of Persons with Disabilities. 

Following some delays arising from a change in Government and in particular the activities of the 

Queensland Child Protection Commission of Inquiry [The Carmody Commission] the Queensland Government 

has announced a two stage process to address the issues identified in the 2010 QLRC Report. These matters 

will be addressed in further annual Reports of the new Office of the Public Guardian. 
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The Queensland Child Protection Commission of Inquiry 

The Carmody Commission was a comprehensive review of the Child Protection system as it operated 

in Queensland. As the Office of the Adult Guardian traditionally dealt only with Adults [i.e. persons 

over the age of 18 years] the OAG had little direct involvement in the matters covered by the 

Commission. 

However, the success of certain services traditionally delivered through the Office of the Adult 

Guardian and in particular the successful operation of a system of Community Visitors for adults in a 

variety of funded service situations impressed the Commission. 

In the end the commission included the following recommendations in its final report:  

Recommendation 12.7 

The role of the child guardian be refocussed on providing individual advocacy for children 

and young people in the child protection system. The role could be combined with the 

existing adult Guardian to form the Public Guardian of Queensland, an independent 

statutory body reporting to the Attorney General and Minister for Justice. 

Recommendation 12.8 

The role of Child Guardian - operating primarily from state-wide “advocacy hubs” that are 

readily accessible to children and young people-assume the responsibilities of the child 

protection Community Visitors and re-focus on young people who are considered most 

vulnerable. 

The Queensland Government accepted both these recommendations which led to the enactment of 

the Public Guardian Act 2014. 

A considerable work effort took place involving staff of the Office of the Adult Guardian, staff of the 

Department of Justice and Attorney General and staff of the former Commission for Children and 

Young Persons and Child Guardian  to consider the philosophy behind the Carmody Commission’s 

recommendations, the necessary legislative changes that would be needed to implement such 

philosophy and the physical, financial and human resource changes that would need to occur to 

implement such changes. 

Whilst I would thank all those who were involved in such an enormous change process, and 

hopefully not offending anyone by omission, I would mention in particular Steve Armitage, Anthony 

Benedetti, Natalie Parker and Joanne Budgen for their particular efforts in having the necessary 

legislative and administrative changes in place for the new Office of the Public Guardian to 

commence operations as at 1 July 2014. 

Guardianship 

The provision of Guardianship Services to persons for whom the Queensland Civil and Administrative 

Tribunal [QCAT] has made an appointment in favour of the office of the Adult Guardian continued to 

be our major activity in 2013/2014. 

OAG never actively seeks an appointment as a Guardian. Rather we act as a guardian of last resort 

when QCAT finds that there is no other person more suitable to act in such a role for a persons 

whose capacity is such that the legal presumption in favour of capacity cannot be sustained. 
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Unfortunately, this means that where the support network for an individual [usually their family] is 

riven by disharmony, the OAG often becomes appointed as Guardian to make decisions in the best 

interest of such individual in accordance with the General Principles and Health Care Principles as set 

out in the Guardianship and Administration Act 2000. At times this can mean that considerable 

effort in expended by Delegate Guardians in assuaging the interests of disputant family members 

rather than concentrating the Guardian’s efforts on decisions in the best interests of the individual.  

Given the reality of human behaviour however this probably must be accepted as a necessary 

expenditure of resources in order to achieve acceptable outcomes. 

The amount of effort to manage the affairs of individual clients varies significantly from client to 

client. OAG is lucky to be able to utilise the services of many experienced Delegate Guardians who 

can meet the difficulties that are experienced from a wide variety of clients and needs. Where it is 

possible to put in place arrangements that will minimise the involvement of the OAG in a person’s 

life this will be sought. If it is possible to make an application to QCAT for the termination of OAG’s 

appointment this is sought. 

Giving the growing percentage of the aged person’s in our community with consequent capacity 

issues arising from diseases such as Dementia, etc. there is always likely to be a need for the 

continued existence of a body such as OAG to act as guardian of last resort for individuals who have 

no family or other support network. In my time as Adult Guardian I have been constantly saddened 

by the number of aged and infirm persons [particular those residing in nursing homes] who are 

identified as having no family, friends or visitors particularly in the last years of their life. 

Restrictive Practices 

During 2013-2014 OAG continued to work closely with the Department of Communities in relation to 

reform of the Queensland Restrictive Practices regime. Restrictive Practices seeks to regulate the 

behaviours of individuals with significant behaviours of harm both to themselves and/or the 

community. 

Following an extensive consultation process, significant reforms were introduced by the Department 

of Communities through the Disability Services (Restrictive Practices) and Other Legislation 

Amendment Bill 2013 which commenced operation on 1 July 2014. Matters addressed included 

Improved protection for persons subject to Restrictive Practices control including a greater emphasis 

on a simpler positive behaviour support plans  for all individuals subject to Restrictive Practices, 

amalgamation of Short Term Applications and Short Term Plans into the one process, enhanced 

reporting obligations on Service Providers through use of technology, greater clarity in definitions, 

time limited immunity from civil or criminal liability by service providers whilst approval process are 

undertaken, standard model  of Personal Behaviour Support Plans, etc. 

Work will continue into the future with the Department of Communities to pursue improvements in 

the Restrictive Practices regime in Queensland. 

Investigations 

Through a small team of officers the OAG has always undertaken investigations into allegations that 

an adult has been neglected, exploited or abused or has inappropriate or inadequate decision 

making arrangements in place.  Many of such allegations can be categorised as coming under the 

broad description of “elder abuse”. 
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Often such investigations arise from the failure of persons acting as formal or informal guardian or 

administrator for an individual to separate the personal affairs of the individual for whom they are 

acting from their own or their families’ affairs. At times, however, very serious criminal or other 

activities are discovered by the investigators which can result in further action by other agencies. 

Given the moves that re-occurring across government generally to move supervision of service 

delivery from a complaints based model to a quality standards model OAG is concerned that the 

level of complaints to the Investigations will increase beyond the capacity of the current 

establishment to handle effectively. During the 2013/2014 year a considerable effort has been 

expended by the Investigation Branch staff to reduce the number of investigation matters that have 

not been resolved within 12 months and 6 months of the receipt of the complaint. Some significant 

success has been achieved to date in reducing outstanding matters. Continued effort will be 

expended in this regard in the coming year. 

Community Visitors 

Community Visitors continue to play a vital role in ensuring that the rights of extremely vulnerable 

adults in various forms of supported accommodation throughout Queensland are properly 

respected. The success of the OAG model commended itself to the Carmody Commission in its 

recommendations mentioned previously. 

As Community Visitors for both adults and children are employed on a part-time basis there are 

examples of the same individual currently filling both roles in a particular geographic area. Carmody 

in his Recommendations, postulated that there would be significant efficiencies able to be achieved 

through combining both roles. This is a matter that will be addressed in the coming year. 

In many instances Community Visitors through the rapport they establish both with clients and with 

support agencies and their staff are able to effect positive changes to benefit clients without the 

necessity to utilise any formal complaint or similar mechanism. This is a sign of the utilisation of a 

process of continuous improvement philosophy by both Community Visitors and service provides to 

everyone’s mutual benefit.    

Health Care End of Life Decisions 

OAG continues to offer all of Queensland a 24 hour a day Statutory Health Attorney of Last Resort 

service in accord with the provisions of the Powers of Attorney Act 1998. This service is of particular 

importance for acute care hospitals and nursing services who deal with many individuals for whom 

health care decision making is unclear or not readily available. 

An active program of education and engagement with the various Health and Hospital Regions of 

Queensland is undertaken by the Health Care team who are expanding their services to cover 

education for the private hospital system as well. 

One of the major issues of community debate in the last 12 months particularly by the National 

Clinicians Network Form and the Queensland Clinical Senate of Queensland Health is planning for 

end of life decisions particularly in the public hospital context. Whilst under the Powers of Attorney 

Act 1998 individuals may address their own personal position through utilising enduring Powers of 

Attorney [EPOA’s] and Advanced Health Directives [AHD’s] these are only possible whist an 

individual possess capacity to make them. In addition, in the absence of any public register it is often 
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difficult to discover at the time when access to such documents may be necessary or useful whether 

such documents exist and, if so, where they are kept. 

OAG has actively participated in some of these discussions including the increased use by the 

hospital system of a form of advanced care plan as part of the clinical tools available to the medical 

profession. Discussions on these issues continue to be held with the Department of Justice and 

Attorney General particularly as to the potentiality of making EPOA’s and AHD’s more “user friendly” 

than they currently are. 

Regional Offices 

During 2013/2014 the OAG continued to offer services through its Brisbane office, and regional 

offices in Ipswich and Townsville. 

With the establishment of the OPG on 1 July 2014 a West End office was also established with 

planning commencing for the establishment of a Cairns office during 2014/2015. 

NDIS 

The Queensland Government has announced that, in partnership with the Commonwealth 

Government, the National Disability Insurance Scheme (NDIS) will commence operations across the 

whole of Queensland by 2019. 

Unlike other jurisdictions, it is not proposed to launch a trial site in Queensland but rather to learn 

from the experiences of those jurisdictions. During 2013/2014 the OAG actively participated with 

other areas of the Queensland Government and also with the Department of Justice and Attorney 

General in identifying issues and concerns arising from the process of implementation. 

OAG has already identified a number of issues that need to be addressed as the implementation 

process proceeds. These include: 

 NDIS is based on the principle of an active consumer who is able to protect their own 

interests when needed purchasing needed services from a competitive market place. 

However the client base of OAG is persons who have been found by due process to lack 

capacity to make decisions for themselves. The capacity of such persons to be able to 

exercise their rights as a consumer when services are not delivered at an appropriate 

standard is open to challenge. 

 NDIS does not, at present, operate an effective complaints mechanism about the standards 

of service provision. Given the client base of OAG who are likely to be covered by NDIS this 

raises concerns about the capacity of OAG clients and similar persons under NDIS to have an 

effective complaints mechanism to address any grievances they might have 

 It is as yet unclear whether the NDIS will recognise the role of Guardians and/or 

Administrators such as OAG, appointed under State Based Guardianship regimes, when it 

comes to making decisions in relation to funding or services to be provided under NDIS. 

 Implementation of NDIS as an individually funded service delivery model raises questions 

about the maintenance of the current Community Visitor service model which operates on 

the basis of the state funding directly particular service deliverers. If Community Visitors are 

to continue to protect vulnerable a new basis for their role must be sought. 
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It is acknowledged that these, and many other issues of detail, will need to be address if NDIS is to 

be successfully introduced in Queensland and elsewhere. OAG [and OPG] will remain actively 

involved in these discussions on behalf of our clients. 

Australian Guardianship and Administration Conference 

OAG continues to play an active role in AGAC which incorporates Statutory Guardians, Statutory 

Administrators and Statutory Tribunals from all Australian Jurisdictions with an interest in the area 

of Guardianship. 

During the last 12 months AGAC has addressed issues as diverse as: 

 Senate Inquiry into Aged Care. 

 Senate Committee on Sterilization. 

 National Disability Insurance Scheme [NDIS].  

 National Enduring Power of Attorney Proposals. 

 Pace alerts-Repatriation of Persons under Guardianship Orders. 

 United Nations Convention on the Rights of Person’s with a Disability. 

 Inquiry into Dementia–Issue of the meaning of “Capacity”. 

 Personalised Electronic Health Records. 

 ALRC Report-Equality, Capacity and Disability in Commonwealth Laws. 

Community Outreach 

OAG continues an active community outreach program. In addition to the discussions and training 

on health care issues mentioned previously OAG has been an active participant in Community 

Education programs for Justices of the Peace throughout Queensland. Justices of the Peace play a 

vital role in witnessing and assessing the apparent capacity of persons completing Enduring Powers 

of Attorney and Advanced Health Directives. 

In addition every opportunity is availed of to encourage communication and discussion between 

service providers and OAG in order to maximise efficiencies for all involved in the delivery of services 

to OAG clients. 

Research with OPA and other bodies 

During 2013/2014 a successful research program was conducted by the Community Visitor Program 

in conjunction with the Office of the Public Advocate [OPA] into the use of electronic monitoring in a 

variety of service organisations visited by Community Visitors. Certain issues of concern were 

identified by the Public Advocate in the report that has resulted in the preparation of Good Practice 

Guidelines that are now being utilised by Service Providers. This process of educative reform will 

result in the benefits that can be achieved by the enhanced use of technology that is of benefit to 

clients not being lost because of a failure by service providers to be aware of issues that should be 

addressed to protect the fundamental rights of such clients.  
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Staff 

No organisation can succeed without the efforts of many persons. I accordingly pay tribute to all the 

staff of the OAG for their outstanding efforts during 2013/2014. 

The year has been one of significant change, particularly since the release of the Carmody 

recommendations that led to the creation of the Office of the Public Guardian. The uncertainties 

generated by such a significant change certainly did not result in any diminution in the standards of 

service that OAG offers its clients. Whilst never denying that all service levels are always subject to 

improvement, OAG remains fully and openly publically accountable through QCAT for the decisions 

that we make in the interests of our clients. 

Can I personally thank all staff of OAG for their efforts during 2013/2014 and encourage them to 

grow and expand as individuals as we meet the challenges that the formation of the Office of the 

Public Guardian will bring. 
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The Office of the Adult Guardian’s role 

The role of the Adult Guardian is to protect the rights and interests of adults who have impaired capacity to 

make their own decisions. 

The Adult Guardian does this by: 

 protecting them from neglect, exploitation or abuse 

 investigating potential abuse, neglect and exploitation 

 substitute decision-making (as attorney, guardian or statutory health attorney) 

 approving the use of restrictive practices 

 consenting to a forensic examination 

 seeking help and making representations 

 educating, advising and conducting research 

 mediating and conciliating. 

The Office of the Public Guardian:  

 makes personal and health decisions for adults with impaired capacity if we are their guardian or 
attorney 

 investigates allegations of abuse, neglect or exploitation of adults with impaired capacity 

 advocates and mediates for people with impaired capacity, and educate the public on the 
guardianship system 

 administers the Community Visitor Program which safeguards the interests of vulnerable adults by 
independently monitoring accommodation where vulnerable adults live, and make inquiries and 
lodge complaints for—or on behalf of—residents. 

Headed by the Public Guardian who is appointed by the Governor in Council (the Governor of Queensland 
acting with the advice of the Executive Council), the Office of the Public Guardian exercises the powers and 
functions of the Public Guardian independent of government and non-government organisations. 

While independent of the government of the day, the Office of the Public Guardian is accountable to the 
people of Queensland by reporting to Parliament through the Minister for Justice and Attorney-General. 
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Community Visitors 

The OAG’s Community Visitors independently monitor three different types of accommodation called 
‘visitable sites’ where vulnerable adults live. Visitable sites are: 

1. Disability accommodation provided or funded by the Department of Communities. 
2. Authorised mental health services. 
3. Private hostels (level 3 accreditation).  

Community Visitors make inquiries and lodge complaints for, or on behalf of, residents of these visitable 
sites. Community Visitors have the power to refer complaints to an external agency—such as the 
Department of Communities, Queensland Health, or the Residential Services Unit—where appropriate. 

During 2013-2014, OAG Community Visitors helped protect the rights and interests of 6,400 vulnerable 
people living in residential facilities. Community Visitors achieved this by making 4,700 visits to just over 
1,200 government funded disability services accommodation sites, authorised Mental Health Services (both 
public and private), and privately-operated supported accommodation services regulated under the 
Residential Services (Accreditation) Act 2002.  

While the vast majority of visits (75%) were unannounced visits to monitor the standard of service delivery 
provided by the site on a typical day, 512 (9%) were visits specifically requested by residents. The remainder 
(16%) being announced/initial visits. 

Visitable Sites and Consumers – by Sector 

Disability   90 % of all sites  52 % of all consumers 
Mental Health  6 % of all sites  27 % of all consumers 
Supported Accomm. 4 % of all sites  21 % of all consumers 

 
Although disability services account for 90% of all visitable sites, they house only half of all people 
who are visited by the CVP (due to the large number of disability services which house only a few 
individuals). 
 
Although authorised mental health services and privately-operated hostels account for only 9% of all 
visitable sites, they house almost half of all people visited by Community Visitors. 

Number of people living in residential sites 

 1-2 people    42 % of all sites 
 3-4 people    38 % 
 5-10 people    10 % 
 11-20 people      5 % 
 21+ people      5 % 

Completed Visits 

Total    4,700 
 Disability sites     80% 
 Mental Health sites    13% 
 Supported Accom. sites      7% 
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Types of visits 

Unannounced visits  75 % of all visits 
 Announced/Initial visits 16 % of all visits 

Requested visits     9% of all visits 
 

 
 

* Third-party includes Consumers (7%), family members (6%), advocacy groups or members of the 
community (2%), health professionals (1%) or other groups (6%) 

 

 

 

 

 

  

Third party *
(22%)

OAG (5%)

QCAT - Restrictive 
Practice hearings

(44%)

Service Providers (5%)

CV/CVP-
generated

(24%)

Requested CVP visits (total = 512)
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Investigating allegations of abuse, neglect and exploitation 

 2013-14 2012-13 

Active investigations at start of year 116 118 

New investigations commenced 182 184 

Investigations concluded* 185 203 

Total no. investigations active during the year 298 302 

Active investigations at end of year 113 116 

*Consistent with previous years, a small number of investigations were concluded due   
to the death of the adult. The average age of these clients was 87 years. 

The Adult Guardian’s investigatory role 

The OAG’s investigatory framework is characterised by the following: 

 The Adult Guardian’s statutory function is to investigate complaints or allegations about 

attorneys, guardians/administrators or a person acting under an enduring document or an order 

of the Tribunal (s.174(2)(b) GAA). 

 The primary focus is on the protection of the vulnerable person, rather than the pursuit of an 

alleged perpetrator. 

 Although the Adult Guardian is provided with a limited range of (formal) protective powers, 

there is a commitment to resolving issues in the least instructive manner, where possible and 

appropriate. Of those matters in 2013-14 where protective action was taken following an 

investigation, 14% were resolved informally (i.e. provision of advice/direction or mediation). 

 The presumption of capacity must be rebutted before an investigation can proceed, as the Adult 

Guardian’s jurisdiction only commences if the evidence indicates that a person lacks capacity to 

make decisions for themselves. 

 The Adult Guardian will usually not investigate matters which are more appropriately handled 

by other agencies (e.g. complaints which relate to a quality of disability service provision are 

more appropriately handled by the Department of Communities, Child Safety and Disability 

Services). 

 An investigation will discontinue if the adult in question has died. In 2014-2014, a small number 

of adults died before an investigation could be concluded. The average age of these adults was 

87 years, slightly higher than the previous year’s average age of 85. 
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Snapshot 

Duration 

The average duration of investigations concluded during the year was 26.5 weeks, against a 

benchmark of 24 weeks. 

  57 % of investigations were completed within 6 months of commencement    (50% in 2012-13) 
  88 % of investigations were completed within 12 months of commencement  (75% in 2012-13) 
 

Informal resolution 

14 % of all investigations concluded in 2013-14 were resolved through mediation or the provision of 
advice/directions to the attorneys/guardians. 

Demographics of adults subject to an OAG investigation 

Nature of impaired capacity 

 

Age 

The average age of adults subject to alleged abuse or neglect = 77 (average in 2012-13 = 76) 
   Under 65 years 19% 
   65 years & over 81% 

Only 6 % of all adults who were subject to an investigation were aged under 35 years. 

Gender 

The gender of adults (trends broadly consistent with previous year). 

                
   Male 36% 
   Female 64%  

  

Dementia 
74%

Intell. Disab 
15%

ABI 6%

Psych. Disab 
5%

* Illness < 
1%
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Types of allegations investigated 

Investigations may be made into allegations about abuse, neglect and exploitation of a person’s 

financial, personal and healthcare matters.  

Financial abuse/exploitation may include: 

 fraud/theft 

 conflict transactions 

 non-payment of nursing home fees. 

Personal matters may include: 

 abuse (physical, sexual, emotional) 

 neglect (including preventing the adult from accessing necessary services) 

 social isolation (restricting the adult’s contact with others) 

 self neglect 

 conflict occurring between attorneys/guardians which adversely impacts their ability to 

make appropriate decisions for the adult 

 inadequate or inappropriate decision-making arrangements in place. 

 Types of allegations under investigation 
 (All active investigations during the year) 

 
  Financial matters only                             38 % 
  Personal/health matters only                20 % 
  Financial and personal/health               42% 

 
 Investigations relating to “Personal Matters”  

 (All active investigations during the year) * 

 
Percentage of all investigations into Personal Matters which involve allegations of: 

  Neglect 42 % 
 Emotional abuse 15 % 
 Physical abuse/assault 10 % 
 Self-neglect 5 % 
 Sexual abuse 2 % 
 Other ** 55 % 

 

   * Percentages do not sum to 100%, as adults could experience more than 1 type of abuse,                
exploitation etc. 

   ** Other includes: 

               Restricting contact between the adult and others (e.g. family members) 
               The adult lacked capacity to sign an EPA/will, or to sell property 
               Conflict between decision makers which adversely impacts on the adult. 
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Nature of respondents 

Respondents to the allegations (all investigations commenced in 2013-14) 

 
Respondents to OAG investigations 

 68 % formally-appointed decision makers (via EPA/AHD or QCAT order) 
 32 % informal decision makers (including statutory health attorneys) 

Suspension of an attorney’s powers 

 21 suspensions in 2013-14 
 20 suspensions in 2012-13 

Only five (5) of these included the suspension of an attorney’s power for personal/health matters, 
thereby requiring the Adult Guardian to assume decision-making powers (there were eight—8—in 
the previous year). 

  

51%

13%

32%

5%

Attorney (Financial)

Attorney (Personal)
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Investigations concluded in 2013-14 

Note: 2012-13 figures are shown in brackets. Percentages may not sum to 100% due to rounding. 

Concluded investigations 185 (203)  

An investigation is concluded either because formal findings are reached in relation to the allegations, or 

because of other intervening factors. 

Formal findings made  62% (68%) 

No formal findings made 38% (32%) 

 

 Formal findings made 115 (138)  

An investigation may be concluded with a determination of adverse findings or no adverse 

findings. 

 Adverse findings 64% (62%) 

 No adverse findings 36% (38%) 

Adverse findings 74 (86)  

Adverse findings are made if the initial allegations are substantiated and/or if a 

breach of a relevant legislative provision is found. A range of protective actions may 

be taken by the OAG. 

 Provision of advice/directions  35% (32%) 

 QCAT application lodged   28% (32%) 

 Suspension of attorney’s power  28% (22%) 

 Interim QCAT application lodged 8%   (14%) 

 

No adverse findings 41 (52)  

No adverse findings will be made if the allegations are found to be unsubstantiated 

or if, based on the available evidence, cannot be substantiated on balance of 

probabilities. 

 

No formal findings 70 (65)  

In some cases, an investigation will close without a formal finding, either because new 

information is obtained (e.g. new medical evidence confirming the adult’s capacity, or 

evidence of a criminal offence leading to a referral to police) or because of other external 

events (e.g. a third party submits a QCAT application, or the adult dies). 

Adult found to have capacity 27%  (34%) 

Adult deceased   26%  (34%) 

Inappropriate referral  6%  (17%) 

QCAT application by 3rd party 30%   (9%) 

Advice/directions given  -----    (5%) 

Referral to external agency 3%    (3%) 

Other    9%    (5%) 
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Substitute decision making 

The Adult Guardian’s client base 

Adults with impaired capacity may become clients of the Adult Guardian through one of a number of 

ways: 

Substituted decision-making: 

 The Queensland Civil and Administrative Tribunal (QCAT) may appoint the Adult Guardian as 

guardian for personal matters for an adult with impaired capacity if there is no other 

appropriate person available for appointment.  

 A person may appoint the Adult Guardian as their attorney for personal and/or health 

matters under an enduring document. 

 The Adult Guardian may act as attorney for a person following the suspension of an 

attorney’s powers. 

 The Supreme Court may appoint the Adult Guardian as guardian for a person with impaired 

capacity. 

Other forms of representation: 

 QCAT may appoint the Adult Guardian as a separate representative for a person with 

impaired capacity, usually to represent a person’s view, wishes and interests in relation to a 

Special Health Care Matter. 

 The Adult Guardian may be appointed under the Mental Health Act 2000 as Allied Person 

for a person who is subject to an involuntary treatment order. 

Overview of Guardianship clients 

 Both the number of new appointments (705), and the number of active appointments at the 
end of the 2013-2014 (2,153) are marginally higher than last year. 

 There continues to be a significant level of churn – the OAG received 705 new client 
appointments during the 2013-2014, and closed 621 client matters. 

 The total number of clients served during the year (2,774) is therefore a more accurate 
indicator of demand. This is marginally higher than the previous year (3% increase). 

 The number of new EPA/AHD appointments activated during the year continues to be low 
(15), as does the number of active EPA/AHD clients at the end of the 2013-2014 (33). 

 However, the proportional increase in active EPA/AHD appointments is notable (50% 
increase in the number of new activations, and 38% increase in the number of active 
appointments at the end of the 2013-2014). 

 During 2013-14, there were 27 fewer closed client matters than in the previous year, due to 
a 5% decrease in revocations and a 10% decrease in file closures resulting from client 
deaths. 

   

  



 
 

 
Office of the Adult Guardian 
Annual Report 2012-2013 21 

Active Guardianship clients at end of financial year (30 June 2014) 

As of 30 June 2014, there were 2,153 clients, marginally (4%) greater than the previous year. 

2013-2014 2012-2013  
2,087 (2019) QCAT guardianship appointments 

33 (24) Active EPA/AHD appointments 
23 (16) Allied Person appointments 

8 (6) Suspensions (acting as attorney after suspension) 
2 (6) Separate Representation clients (sterilisation) 

2,153 (2071) Total 4% increase 

  New appointments 2013-2014 

During 2013-2014, there were 705 new clients, a 1% increase over the previous year. 

2013-2014 2012-2013  
671 (661) QCAT guardianship appointments 

15 (10) Active EPA/AHD appointments 
12 (15) Allied Person appointments 

5 (8) Suspensions (acting as attorney after suspension) 
2 (4) Separate Representation clients (sterilisation) 

705 (698) Total 1% increase 

File Closures 2013-2014 

2013-2014 2012-2013  
255 (269) Orders revoked (41% of all orders closed) 
236 (234) Orders expired (38% of all orders closed) 
130 (145) Clients deceased (21% of all orders closed) 

621 (648) Total 4% decrease from the previous year 

Net change in client base during 2013-2014 

This is the number of new appointments minus the number of closed files. 

2013-2014  
65 QCAT appointed clients 
12 EPA appointed clients 

7 Allied Person clients 
3 Suspension clients 

-3 Separate Representation clients  

84 Total   

Total number of clients served during 2013-2014 

Active clients at the end of 2013-14 plus clients closed during 2013-14. 

2013-2014 2012-2013  
2,693 (2,639) QCAT appointed clients 

36 (30) EPA appointed clients 
28 (19) Allied Person clients 

  10 (8) Suspension clients 
7 (7) Separate Representation clients  

2,774 (2,703) Total 3% increase over previous year 
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Areas of appointment 

There were 2,087 active (QCAT-appointed) guardianship clients as at the end of the 2013-14 year. 

Only 10% of these were plenary appointments (i.e. for all personal matters), down from 14% in the 
previous year. 

Other than plenary appointments, all other trends for 2013-14 were broadly consistent with 
previous years. 

Of all active QCAT orders as at the end of the financial year: 

 70% included an appointment for Accommodation (68% in 2012-13) 

 64% included an appointment for Service Provision (62% in 2012-13) 

 59% included an appointment for Health Care (60% in 2012-13). 

Slight increases were observed in the number of orders which included appointments for Legal 
matters (18% compared with 16% in 2012-13) and Restrictive Practice matters (14% compared with 
13% in 2012-13). 

Excluding plenary appointments (10% of all active QCAT orders), on average each QCAT order 
consisted of 3.1 areas of appointment. 

Total no. of QCAT-appointed guardianship clients as at 30 June 2014 = 2,087 

 

Green bars = 2013-14 

Grey bars = 2012-13  
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Age and gender breakdown of guardianship clients 

 The average age of new clients is older than that of the total guardianship client base at any 
one point in time (57 years vs 50 years). 

 This can be attributed to a number of factors: 

 When the RP regime commenced in 2009, there was a spike in new appointments of 
people <65 years, most of whom the Public Guardian is still appointed for. The 
number of new QCAT appointments for people who are subject to RP is now very 
small. 

 The file closure rate for older clients is likely to be higher than for younger clients, 
due to their advanced age. 

 The ageing of the population. 

 Three-quarters of all current OAG clients are potentially NDIS-eligible, in that they are under 
65 years of age. However, only 58% of new clients in FY13-14 are potentially NDIS-eligible – 
that is, under 65 years. 

New QCAT clients received 2013-2014 

   Total 671, average age 57 years.  

 

Potential NDIS-eligible clients (new appointments) 
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Gender mix – new (QCAT) clients 

 Males 57% 54 years average age 
 Females 43% 59 years average age 

  New EPA/AHD-appointed clients 

 Males 5 85 years average age 
 Females 10 84 years average age 

Total client base (QCAT-appointed) as at the end of 2013-2014 

Total 2,087 clients, average age 50 years 

 

Potential NDIS-eligible clients (all OAG clients at 30 June 2014) 

 
 

Gender mix – all (QCAT) clients at end of 2013-2014 

  Males 57% 48 years average age 
  Females 43% 53 years average age 
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All active EPA/AHD-appointed clients at end of 2013-2014 

  Males 7 81 years average age 
  Females 26 83 years average age 

Comparison of NEW clients with TOTAL client base 

 

Average age – comparison 

  New clients in 2013-2014 57 years 
  All clients at 30 June  50 years 
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Duration of QCAT appointments 

There was a total of 1,450 appointments in 2013-14 (i.e. new appointments + the renewal 

of existing appointments), almost identical to the number of appointments in 2012-13. 

 
 

 The duration of QCAT orders received was consistent with that of the previous year. 

 One-year orders continue to represent some 40% of all long-term orders, and two-

year orders more than 25%. 

 Orders of three-years or longer account for 22% of all QCAT orders. 

 

ALL orders      21 months = average duration 

Non-interim orders (81%) 25 months = average duration 

Interim orders (19%)   3 months duration 

 

Almost one-fifth of all orders made by QCAT to the Public Guardian (both new and renewed 

appointments) were interim appointments. This is up slightly from the previous year’s figure 

of 16%. 
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Disability type of Guardianship clients 

 Notwithstanding the increasing numbers of QCAT appointments for older people, intellectual 
disability (not dementia) continues to represent the largest client cohort for the Public 
Guardian. This trend is at odds with those in other jurisdictions. 

 This may be related to the fact that, on average, clients with intellectual disability are likely to 
become subject to guardianship orders earlier in their life, and hence are likely to remain active 
guardianship clients of the OAG for a longer period of time than older people with dementia. 

 Almost one-quarter of all guardianship clients have multiple forms of impairment (particularly a 
mental illness/psychiatric disability as their secondary impairment). This client group is highly 
complex: they have difficulty navigating the various service systems, and they frequently fall 
outside the eligibility criteria for mainstream disability and mental health services. This client 
group is likely to require a higher level of guardianship service delivery than other clients. 

All Guardianship clients (QCAT + EPA) served during 2013-2014 

Primary Cognitive Impairment (all QCAT & EPA clients served during 2013-14) 

 
 

Consistent with previous years, adults with a primary diagnosis of intellectual disability continue to 
be the largest cohort (40%) of OAG guardianship clients, followed by dementia and psychiatric 
disability (both at 22%). 
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Clients with Secondary Cognitive Impairments (all QCAT & EPA clients served during 2013-14) 

 

Almost one-fifth of all clients (503) also had a secondary form of cognitive impairment. 

 20% of clients with intellectual disability also had a secondary form of cognitive impairment. 

 20% of clients with psychiatric disability also had a secondary form of cognitive impairment. 

 30% of clients with an acquired brain injury also had a secondary form of cognitive impairment. 

Of those guardianship clients who had a secondary form of cognitive impairment, almost 50% of 
these had a psychiatric disability as their secondary impairment. 

Decisions 

The OAG made more than 2,600 substituted decisions as appointed guardian or attorney for 
personal/health matters. 

Health Care decisions   35% 
Accommodation decisions   31% 
Service Provision decisions   20% 
Contact decisions     9% 
Other *     5% 

* includes contact, restrictive practices, legal, education & training, or other types of decisions 

An additional 432 Health Care decisions were made as Statutory Health Attorney of last resort. 

Client Visits 

  Guardianship staff conducted more than 1,930 visits to guardianship clients during 2013-14. 

Guardianship (QCAT) Hearings 

Guardianship staff participated in more than 655 QCAT hearings in relation to guardianship clients 
during 2013-14. 

Court events 

Guardianship staff attended/participated in 123 court events in relation to guardianship clients with 
active legal matters during 2013-14. 
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Making health care decisions 

During 2013-2014, staff of the Office of the Adult Guardian made 1,350 health care decisions for adults with 

impaired decision making capacity, both clients and non-clients. This is a 14% increase on the previous year 

(1,186 health care decisions). Approximately 17 per cent of these health care decisions were made after 

hours, slightly less than the previous year. 

Health care consents 

Health Care Consents 

  In hours After hours Total % 

Medical 508 110 618 46% 

Surgical 320 82 402 30% 

Dental 153 7 160 12% 

Forensic exam 0 3 3 0% 

W/LSM 63 25 88 7% 

Nursing home placement 66 0 66 5% 

Clinical Trial  0 0 0 0% 

Other 13 0 13   

Total  1123 227 1350   

Decision-making authority 

Decision-making authority   

  Consents % 

Guardian 906 67% 

SHA 425 31% 

EPOA 12 1% 

s42/43  4 0% 

Forensic 3 0% 

Total 1350   

s.42/43 decisions 

  During 2013-2014 there were six (6) requests for s42/42 decisions, of which four (4) were made. 

Special health care decisions 

During 2013-2014 there were three (3) new special health care decisions. Two (2) of these were 

resolved and one (1) was still ongoing at the end of the financial year.  
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Protecting the legal rights of clients 

 There were 1,742 court events for OAG guardianship clients in 2013-14, 275 for separate individuals.  

 Consistent with previous years, the vast majority of legal matters facing guardianship clients of the 
OAG were criminal (46% were indictable offences; 32% summary offences). 

 Child protection and Family Law matters made up 11% of all court events, followed by domestic 
violence (7%). 

 The majority of matters were mentions (92%) and were heard in the Magistrates Court (86%). 

 An overall increase in the number of court events was noted, due to an improvement in internal 
record-keeping systems. 

 The trends illustrate the vulnerability of adults with impaired capacity in the courts system: 78% 
relied on representation funded or provided by Legal Aid. In 18% of court events the adult had no 
representation. 

 The overrepresentation of Indigenous people, both in the guardianship regime and the legal system, 
was evident: in 10% of all court matters, the client was represented by the Aboriginal & Torres 
Strait Islander Legal Service. 

 Representation by other community legal services and privately-engaged legal representatives was 
rare (3% and 1% respectively). 

 Almost 250 court events were attended by legal and/or guardianship staff of the OAG (14% of all 
court events) and correspondence submitted to the court in a further 69 cases (4%). 

Jurisdiction of Court Events 

Magistrates Court 86% 

Children's Court 6% 

District Court 3% 

Mental Health Court 2% 

Other 1% 

Mental Health Review Tribunal 1% 

Other * 1% 

* includes Federal Magistrates Court, Supreme Court, Court of Appeal & the Family Court Aust 

Hearing type 

Mention 92% 

Hearing 3% 

Family Group Meeting 2% 

Sentence 1% 

Court Ordered Conference 1% 

Other * 1% 

* includes Committal Hearings, Trials, Appeals and Directions Conferences 
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Type of legal matter 

Criminal 
 – Indictable 
 – Summary 

78% 

46% 

32% 

Child Protection 10% 

Domestic Violence 7% 

Mental Health 3% 

Civil 1% 

Family Law <1% 

Traffic <1% 

Legal representation 

Legal Aid Qld (Preferred Supplier) 34% 

Legal Aid Qld (In-house) 34% 

None 18% 

Aboriginal & Torres Strait Islander Legal Service 10% 

Community Legal Service 3% 

Private solicitor/barrister 1% 

Court events attended by OAG 

Attended by OAG staff 

                  – In person 

                  – Telephone 

14% 

13% 

1% 

Not attended 

 – Correspondence sent to court 

 – No correspondence sent 

86% 

4% 

82% 

Court events attended by OAG staff 
246 court events attended in 2013-14 
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Legal Officer Guardian Legal Officer & Guardian
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Other activities 

Under the Guardianship and Administration Act 2000, the Adult Guardian has a statutory responsibility to 
advise and educate people about its operations, how the guardianship system works, and how to plan for 
the future in the event that they can’t make decisions for themselves.  

During 2013-2014 OAG staff take part in a wide variety of community education events across the state. 

These included: 

 training sessions and forums for Justices of the peace (JPs) 

 presentations to relevant organisation such as educational institutions and hospitals 

 presentations at aged care, disability and advocacy service providers 

 attendance at relevant disability and aged care exhibitions. 

Engagement strategy with the Hospital and Health Service Districts 

Engaging with Hospital and Health Service Districts is a major area of the Adult Guardian’s 

community education program. In the first half of the year the OAG Health Care team actively 

engaged with the Hospital and Health Service Districts across Queensland. The team provided 

education and advice to medical and allied health practitioners on the role and functions of the 

Office of the Adult Guardian, medical and health care consent for patients with impaired capacity 

and the implications of guardianship laws for health practitioners. 

Community engagement 2013-2014 

During 2013-2014 the OAG conducted 86 presentations to the community, the largest sector (33%) 

being health. Community engagement events had a combined audience of 4,400.  

21 requests for community engagement were declined either because: 

 the event was outside business hours 

 resources were not available to fulfil the request 

 insufficient notice was given about the event 

 the event audience was not large enough to justify attendance. 

Sector engaged  No events   Percentage 

Health 28 33% 

Justices of the Peace 15 17% 

Aged Care 9 10% 

Mental Health 9 10% 

Community - Other 8 9% 

Disability 7 8% 

University 5 6% 

Legal 3 3% 

Carers/Advocacy 2 2% 

 Total presentations 86   
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Incoming enquiries 

The Office of the Adult Guardian dealt with a total of 3777 incoming enquiries during 2013-2014, 

averaging 75 enquiries per week. 28% of enquiries were specifically about healthcare issues, 

significantly nearly 40% of healthcare enquiries were received out of normal business hours. 20% of 

all enquiries were from medical professionals. 

Enquiries IN  
hours 

AFTER hours TOTAL 

General enquiries 2416 292 2708 (72%) 

Healthcare enquiries 664 405 1069 (28%) 

 TOTAL 3080 (82%) 697 (18%) 3777 
 

Enquiry source (all enquiries) 

Family/member of public 1297 34% 

Medical professional 756 20% 

Service/NGO/Government dept 632 17% 

Professional (other) 501 13% 

Formal/informal d-maker 221 6% 

OAG clients/staff 268 7% 

Sub Total 3675   

No data 102 3% 

TOTAL 3777   
 


